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as far as the opinion. It declares " that the dismission of a suit agreed, without 
any explanation or qualification showing a contrary intention, is at least a prima fad? 
determination of the matters controverted in that suit, and may be pleaded in bar 
of a subsequent suit." This seems to be a clear admission that the real agreement 
of the parties may be shown, and that the plaintiff will not be barred of his 
second suit unless it had been so agreed. This view seems to be 8 rengthened by 
what is said in Siron v. Ruleman, 32 Gratt. on p. 223. There, the order in the 
first suit was: "This suit is dismissed agreed." The court says : " There is noth- 
ing to show the nature of the agreement beyond what the order imports. It at 
least implies an adjustment of some sort. But the cause was remanded for the 
purpose of enquiring into " the nature, extent and effect of any adjustment of 
rights which may have been entered into between the executor and the devisees 
and legatees." 

In Wohlford v. Compton, 79 Va. 333, it is strongly insisted that "dismissed 
agreed" is a retraxit, but Judge Lacy, in the course of the opinion of the court 
delivered by him, says : "In this case we are not left to conjecture as to what the 
nature of the agreement was. It is admitted to be upon the payment of the sum 
of one hundred dollars by the defendant to the plaintiff, in full satisfaction of the 
claim of the plaintiff, and is as binding on him as if the decree had been for the 
payment of the whole amount claimed, and it had been paid by the defendant." 
It would seem, therefore, that a plea of payment was all that was needed. 

The Supreme Court of the United States has adopted a different rule. It is 
there held that "the words 'dismissed agreed,' entered as the judgment of a 
court, do not of themselves import an agreement to terminate the controversy, 
nor imply an intention to merge the cause of action in the judgment." It is 
further held that "if the agreement under which the suit was dismissed settled 
or released the matter in controversy, that fact must be shown by the plea to 
render it available as a bar to a second suit in respect of the same matter. Halde- 
man v. United States, 91 U. S. 584. 

Kentucky seems to follow the Virginia rule. See 52 Am. Dec. 541. 

Whatever may be the true rule, "dismissed agreed" are dangerous words to 
put into an order in Virginia if the controversy is not finally determined. 

M. P. Burks. 



Richmond Union Passenger Railway Company v. Richmond, 
Fredericksburg & Potomac Railroad Company.* 

Supreme Court of Appeals : At Richmond. 

January 26, 1899. 

Absent, Harrison and Buchanan, JJ. 

1. Principal and Agent — Unauthorized contract of agent — Ratification. — A con- 
tract made by an agent in excess of his powers is not void, but voidable only, 
and when once ratified by the principal is binding on him, and his ratification 
cannot be retracted. 



* Reported by M. P. Burks, State Reporter. 
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2. Judicial Notice — Railroad crossings — Gates. — It is a matter of common knowl- 

edge, of which courts will take judicial notice, that the maintenance of gates 
and gate-keepers at grade crossings of railroads tends to promote safety 
Courts have the right to take judicial notice of the result of the general 
experience of society as shown by adjudged cases and the treatises of text- 
writers. 

3. Contkacts — Consideration — Railroads — Grade crossings — Gates. — Although a 

street railway company may have the right to cross a railroad at grade with- 
out the consent of the railroad company, yet the benefits derived from the 
increased safety to its passengers furnishes a sufficient consideration for its 
contract with the railroad company to pay one-half the costs of the erection 
and maintenance of a gate at such crossing, and the salary of a watchman. 

4. Statute of Frauds — Contract not to be performed within a year. — A contract to 

erect and maintain a gate at a railroad crossing, and to provide a keeper 
thereof, is not within the statute of frauds, although no time is fixed within 
which it is to be performed. A change of circumstances surrounding the 
parties might at any time have determined the contract, and so the contract 
have been performed within a year. 

Error to a judgment of the Circuit Court of the city of Bichmond, 
rendered July 10, 1897, in an action of assumpsit wherein the de- 
fendant in error was the plaintiff, and the plaintiff in error was the 
defendant. Affirmed. 

Wyndham B. Meredith, for the plaintiff in error. 

Leake & Garter and Preston & Leake, for the defendant in error. 

Keith, P. , delivered the opinion of the court. 

The Richmond, Fredericksburg & Potomac Railroad Company sued 
the Richmond Union Passenger Railway Company in the Circuit Court 
of the city of Richmond to recover the amount of a certain account 
alleged to be due it. The defendant pleaded non assumpsit, and under 
that plea it was agreed that any lawful defence might be made. The 
defences relied on are want of consideration, want of authority on the 
part of George A. Burt, who acted on behalf of the Richmond Union 
Passenger Railway Company, to make the contract relied upon by the 
plaintiff, that there was no ratification of the contract, the statute of 
limitations, and the statute of frauds. The whole matter of law and 
fact was submitted to the court, and it, overruling all the foregoing 
defences except the statute of limitations, and allowing it so far as it 
was applicable, rendered judgment for the plaintiff for the sum of 
$540; to that judgment the electric railway obtained a writ of error. 

The plaintiff owned and operated a line of railway which passed 
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along a part of Broad street in the city of Richmond, and the defend- 
ant company, in constructing its line, found it necessary to cross the 
track of the said company on Broad street, near Hancock street, in 
said city. Thereupon Mr. Myers, on behalf of the railroad company, 
entered into an arrangement with Mr. Burt, the superintendent of the 
electric company, for the erection of gates and the maintenance of a 
watchman at that crossing, the expense of which was to be borne equally 
by the companies. The gates were erected and a watchman employed, 
and the bills were paid by the railway company, and payment of its 
share demanded of the electric company, and payment made of the 
account rendered, which embraced the cost of erecting the gates and 
one-half of the flagman's wages at Hancock street during the month 
of March, 1888. Subsequently the electric company was advised that 
it was under no obligation to pay any part of the flagman's wages, and 
it refused to do so, hence this suit. 

The alleged contract between the two companies was, as we have 
said, entered into on behalf of the railway company by Mr. Myers, 
and on behalf of the electric company by Mr. Burt, the super- 
intendent, who was introduced to Mr. Myers by John F. Barry, 
the secretary and treasurer of the Richmond Union Passenger Railway 
Company, by whom Burt was instructed ' ' to make any arrangement 
with Myers that would be amicable to both corporations." After this 
introduction, says Burt, who was examined on behalf of the plaintiff : 
" I proceeded with Mr. Myers to the spot designated and came to a full 
and complete understanding of what would be necessary, subject to the 
approval of the city engineer." Now it is claimed, on behalf of the 
electric company, that as there was no resolution on the part of the 
directors conferring such authority upon Burt, its superintendent, the 
contract entered into by him does not bind it, and is a nullity. We 
are disposed to think that such a contract, under the circumstances 
disclosed, might fairly be considered as within the competency of the 
superintendent and the secretary and treasurer of a corporation, by 
virtue of their respective positions, but we find it unnecessary to decide 
that point. The contract was made, and at most was voidable at the 
election of the Richmond Union Passenger Railway Company. It 
chose not to annul, but to confirm it, as is shown by its payment, when 
demanded, of the bill for the erection of the gates and the services of 
the watchman in part. A ratification when made is final and cannot 
be retracted. Max Meadows L. & I. Co. v. Brady, 92 Va. 71. 

It is said, however, that this contract is without consideration; that 
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the electric company had the right with or without its consent to cross 
its tracks, authority to do so having been conferred by the city of 
Richmond. This we concede, but we know that the crossing of rail- 
ways at grades is always attended with danger, and that when this cross- 
ing occurs in the streets of a city the danger is greatly enhanced. It 
was, therefore, for the mutual convenience, safety and protection of the 
two companies that some arrangement should be made by which the 
danger incident to the situation might be diminished, if not wholly 
obviated. Counsel for the electric company says that the erection of 
gates does not tend to diminish the danger and was not to the ad- 
vantage of the electric company, because its employees are thereby 
induced to rely upon such means of protection against accident, and 
relax their own vigilance, and are rendered less attentive to their duties. 
We think, however, that we can with propriety assume that it is a 
matter of common knowledge that the tendency of gates and a gate- 
keeper is to promote safety. There are facts of which courts will take 
judicial notice, and this, we think, is one of them, as it is the result 
of the general experience of society, evidence of which is to be found 
in the great number of adjudicated cases bearing upon the subject and 
the treatises of text- writers. 

As bearing upon the class of subjects of which courts will take judi- 
cial notice, we refer to Taylor on Evidence, Vol. 1, Amer. p. 21, note 
36, where it is said that "facts which are so generally known that 
every well-informed person knows them or ought to know them, need 
not be proved, and will be judicially recognized without proof."- And 
to quote the language of the Supreme Court of Alabama, "this cog- 
nizance may extend far beyond the actual knowledge or even the memory 
of judges, who may therefore resort to such documents of reference or 
other authoritative sources of information as may be at hand and may 
be deemed worthy of confidence. The rule has been held in many 
instances to embrace information derived informally by inquiry from 
experts." Gordon v. Tweedy, 74 Ala. 232. 

114 Indiana, at p. 533, speaking of the disposition of a horse to shy 
at objects of unusual character on a highway, the following language 
is used: " Roads are prepared with reference to this generally known 
disposition, and persons who place or leave objects in a highway are 
likewise charged with notice of this habit. These are things which 
every adult person of ordinary experience must be presumed to know. 
It is not, therefore, a subject to be pleaded and proved, whether a box 
car or any other particular object is naturally calculated to frighten 
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horses. This is to be determined by the experience, observation and 
intelligence of the court and jury, as applied to all the facts of the 
particular case before them." 

As throwing light upon the subject of the sources to which a court 
may look in determining of what it may take judicial notice, we refer 
to the case of United States v. Teschmaker, 22 How. 392, where Justice 
Nelson says: " From the numerous cases which have already been be- 
fore us, as well as from our own enquiries into the customs and usages 
of the inhabitants of California, especially those engaged in the busi- 
ness of raising cattle and other stock, this mode of occupation furnishes 
very unsatisfactory evidence of possession and cultivation of the land 
in the sense of the colonization laws of Mexico." From this quotation 
it appears that we may, with propriety, look to the vast number of 
adjudged cases upon the subject of railroad crossings and the treatises 
of text-writers to ascertain that such devices are resorted to to prevent 
accidents, and are regarded as useful and beneficial contrivances in aid 
of, but not superseding, the necessity of care and watchfulness upon 
the part of all concerned. This record itself shows that the city of 
Richmond has at many points required the erection of such gates. The 
contract having thus been entered into and ratified, is, we find, sup- 
ported by a sufficient consideration in the benefits which it has con- 
ferred upon the parties thereto in the safety and protection in the opera- 
tion of their respective roads, which we are authorized to infer is, in 
some measure, due to the flagman employed and gates erected in ac- 
cordance with its terms. 

Is the contract void under the statute of frauds ? No time is fixed 
by the contract within which it should be performed, but it is contended 
by plaintiff in error that if any contract is proven it was to continue 
during the life of its charter, that is to say, for thirty years. 

"Clause 7, sec. 2840, Code 1887, contemplates such contracts as on 
their face have performance postponed beyond one year, and not such 
as may or may not chance to be performed within that period. ' ' Sed- 
don v. Rosenbaum, 85 Va. 928. 

"Agreements to continue to do something for an indefinite period, 
which may be terminated at any time by either party; or which may 
be terminated by such a change in the circumstances of the parties as 
will make it unreasonable or unnecessary that they should be farther 
bound, the contingency of such change of circumstances being implied 
in the nature of the contract, are not within the statute." 276a, 



1899.] RICHMOND U. P. R. CO. V. RICHMOND ETC. CO. 39 

Browne on Statute of Frauds, 5th ed. ; 1 Heed on Statute of Frauds, 
see. 197. 

In Talmadge v. Railroad Company, 13 Bar, 493, this principle is 
strikingly illustrated. In that case the defence to an action for injury 
to the plaintiff's cattle, by running over them with railway cars, was 
that the plaintiff had verbally agreed to build and maintain a fence 
along the railroad opposite his land, whence his cattle escaped on to 
the track at the time of the injury. This agreement was held, not to 
require a writing under the statute of frauds, but, says Browne, sec- 
tion 276a, upon doubtful ground: "It would have been properly so 
held upon the ground," says the author, "that the duration of the 
plaintiff's promise to maintain the fence was obviously limited (though 
no words said to that effect) by the duration of the circumstances of 
the parties which led to the making of it. If the road should cease 
to be used by the promisee or its assigns for railway purposes, it is un- 
reasonable to suppose that the fence was still to be maintained, the 
reason for maintaining it no longer existing; and this might well hap- 
pen within the space of a year, consistently with the understanding 
and rights of the parties." 

The case cited seems to be quite as strong for the application of the 
statute as that under consideration. A change of circumstances sur- 
rounding the parties would at any time have determined the contract, 
and it may be observed that such a change has in fact taken place and 
the gate is no longer maintained where it was placed in the first in- 
stance. 

There are decisions to the contrary of the position here taken, but 
we have adopted it because it has the approval of distinguished text- 
writers, and seems to be in harmony with the general current of au- 
thority upon this and kindred questions. 

The whole matter of law and fact was submitted to the court. Its 
conclusions upon the evidence at whatever point their correctness may 
be questioned, whether as to the inception of the contract, the authority 
of those by whom it was entered into, the consideration upon which it 
rested, or the amount of the recovery on the quantum meruit, when 
that point in the investigation is reached, all are to be solved in favor 
of the judgment, if there is evidence enough to support it, applying 
to its consideration the rule governing a demurrer to evidence. 

We have, upon the whole case, no hesitation in affirming the judg- 
ment of the Circuit Court. Affirmed. 



